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OMB No. : 

STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT 

State/Territory: northDakota 

REQUIREMENTS FOR ADVANCEDIRECTIVES UNDER STATE PLANS 

FOR MEDICAL ASSISTANCE 


The following is a written description of the law of the 

State (whether statutory or as recognized by the courts of 

the State) concerning advance directives. If applicable

States should include definitions of living will, durable 

power of attorney for health care,durable power of attorney,

witness requirements, special State limitations on living

will declarations, proxy designation, process information and 

State forms, and identifywhether State law allows for a 

health care provider or agent of the provider to object to 

the implementation of advance directives on thebasis of 

conscience. 


See attachedsheets. 

TN No. r 4  #-<,..h 
Supersedes Approval Date \ \,‘I 17% Effective Date 
TN No. y\y-:’\2! 

HCFA ID: 7982E 




STATE: north Dakota 

CHAPTER 23-08.4 

UNIFORM RIGHTS OF TERMINALLY ILL ACT 
section 

23-06.441.legislative intent. 

23-06.402. definitions 
23-06.443.Declaration relating to use of 

life-prolonging treatment 
2346.404. When &&ration operative.
23-06.4-05.Revoation of doclamtion.
23-06.4-06. recording determination of ter

m i d  condition and dad-. 
tion. 

23-06.407.management of qualified pa 
tients 
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23-08.4-01. legislative intent. Every competent adult has the right
and the responsibility to control the decisions relating to the adult’s o m  
medical cars, including the decision to have medical or surgical means or 
Procedure8 calculated to prolong the adult's life provided,withheld, or with
drawn. Communication about such matters is encouraged betwan each 
person and the penon's family, the physician, and other health care pro
viders This chapter does not condone, authorize, approve, or permit mercy
killing, euthanasia, or assisted suicide or permit any affirmative or deliber
ate act or omission to end life other than to permit the natural process of 
dying. 
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2346.443. definitions In thischapter, unless the context otherwise 
requires: 

1. “Attending physician” means the physician who has primary re
sponsibility for the treatment and care of the patient. 

2. 	“Declaration” means a writing executed in accordance with the re
quirements of subsection 1 of section 23-06.4-03. 

3. “Health care provider“ means a person who is licensed, certified,or 
otherwise authorized by the law of this state to administer health 
care in the ordinary course of business or practice of a profession. 

4. 	“Life-prolonging treatment” means any medicalprocedure, treat
ment, or intervention that, when administered to a qualified pa
tient, will serve only to prolong the process of dying and where, in 
the judgment of the attending physician, death will occur whether 
or notthe treatment is utilized. Theterm does not includethe provi
sion of appropriate nutrition and hydration or the performance of 
any medical procedure necessarytoprovide comfort cam or alleviate 
pain; or medical procedures,treatment, or intervention performed in 
an emergency, prehospital situation. 

5. “Physician“ meam an individual licensed to practice medicine in 
this state pursuant to chapter 43-17. 

6. “Qualifiedpatient” means a patient eighteen or more years of age
who has executed a declaration and who has been determined by the 
attending physician and another physician who has personally ex
amined the patient to be in a terminal condition. 

7. ‘Terminal condition” means an incurable or irreversible condition 
that, without the administration of life-prolonging treatment, will 
resuit, in the opinion of the attending physician, in imminent death. 
The term does not includeany form of senility, Alzheimer‘s disease, 

. 	 mental retardation, mental illness, or chronic mental orphysical 
impairment, including comatose conditions that will not result in 
imminent death. 
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23-06.443 HEALTH AND SAFETY 

-c09. Deckation relating to use ofIlfe-prolonging treat 
ment. 

1. An individual of sound mindand eighteen or more yeamof age map 
execute at any time a declaration governing the use withholding, or 
withdrawal of life-prolongingtreatment. The declaration must be 
signed by the declarant, or another at the declarant's direction, and 
witnessed by two individuals who are not: 
a. Related the declarant byblood or marriage;
b. 	Entitled to any portion of the estate of the declarant under any 

will ofthe declarant or codicil to the will,existing by operation of 
law or otherwise at the time of the declaration; 

C. 	 Claimante against any portion of the estate of the declarant at 
the time of the execution of the declaration; 

d. Directly financially responsible for the declarant's medical c a r e ;  
e. Attending physicians of the declarant. 

2. 	If the declarant is a resident of a long-term care facility, as defined 
in section 50-10.1-01, at the time thedeclaration is executed, one of 
the two witnessesto the declaration must be a recognized member of 
the clergy, an attorney licensed to practice in thisstate, or a person 
as may be designated by the department of human services or the 
county court for the .county in which the facility is located. 

3. A declaration must be subatantially in the form set forth in subdivi
sion a or b, as applicable, but the declaration may include additional 
specificdirectives. The invalidity of any additional specific direc
tives does not affect the validity of the declaration. 
a. A declaration to withdraw or withhold Weprolonging treatment 

must be substantially in the followingform: 
Declarationmade this -day of (month, year). 
I, , being at least eighteen 
yeare of age and of sound mind, willfully and voluntarily m a k e  
known my desire that my life must not be artificially prolonged
under the circumstances set forth below, and do hereby declare: 
1. If at any time I should have an incurable condition caused by 

injury dimam, or illness certified to be a terminal condition 
by two physicians, and where the application of life-prolonging 
ing treatment would serve only to artificially prolong the 
process ofmy dying and my attending physician determints 
that my death is imminent whether or not life-prolonging 
treatment io utilized, I direct that such treatment be withheld 
or withdrawn, and that I be permitted to die naturally. 

2. In the absence of my ability to give directions regarding the 
use of such life-prolongingtreatment, it is my intention that 
this declaration be honored by my family and physicians as 
the final expression ofmy legal right to rehe  medical or 
surgical treatment and accept the consequences of that re
fusal, which is death. 

. . - .  
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UNIFORM RIGHTS OF TERMINALLY ILL ACT 23-06.4-03 

3. If I have been diagnosed as pregnant and that diagnosis is 
known to my physician thio declaration is not effective dur
ing the course ofmy pregnancy. 

4. I understand the full import of thisdeclaration, and I am emo
tionally and mentally competent to make thin declaration. 

5. 	I understand that I may revoke this declaration at any time.
signed

City, County, and Stab of Residence 

The declarant has been personally known tome and I believe the 

declarant to be of sound mind. I am not related to the declarant 

by bloodor marriage,nor would I be entitled to any portion of the 

declarant’sestate upon the declarant’sdeath. I am not the declar

ant’s attending physician a person who has a claim against any

portion of the declarant’s estate upon the declarant’s death, or a 

person directly financially responsiblefor the declarant’s medical 

care. 


witness 
witness 

b. A declaration to direct the use of life-prolonging treatment must 
be substantially in the followingform: 

Declaration mado thio -day of (month, year). 
I, ,being at least eighteen 
yeare of age and of m u d  mind, willfully and voluntarily make 
known my desire to extend my life under the circumstances set 
forth below, and do hereby declare: 
1. ifat any time I should have an incurable condition caused by 

injury disease or illness certified to be a terminal condition 
by two physician I direct the use of lifeprolonging treat
ment that could extend myMe. 

2. 	In the absence of my ability to give directions regarding the 
use of such life-prolonging treatment, it is my intention that 
this declaration be honored by my family and physicians as 
the final expression ofmy legal right to direct medical or 
surgical treatment and accept the consequencesof that direc
tive. 

3. I understand the full import of thisdeclaration, and I am emo
tionally and mentally competent to make thin declaration. 

4. I understand that I may revoke thin declaration at any time. 
Signed 

City, County,and Stateof b i d e m e  
The declarant has been penonally known to me and I believe the 
declarant to be of sound mind. I am not related to the declarant 
by bloodor marriage, nor wouldI be entitled to any portion of the 
declarant’s estate upon the declarant’sdeath. I am not the declar
ant’s attending physician, a person who has e claim against any 
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23-06.4-04 HEALTHANDSAFETY 

portion of the declarant’s estate upon the declarant’s death, or a 
person directly financially responsible the declarant’s media 
care. 

Witness 
witness 

4. A physician or other health care provider who is furnished a copy of 
the declaration shall make it a part of the declarant’s medicalrecord 
and, if unwilling to comply with the declaration, promptly80 advise 
the declarant. 

I 

23-06.44. When declaration operative.A declaration becomes op 
erative when it is communicated to the attending physician, and thedeclar
ant is determined by the attending physician and another physician to be 
in a terminal condition and no longer able to make decisions regarding 
administration of lifeprolonging treatment. A declaration made undersec
tion 23-06.4-03 does not obligate the physician to use, withhold, or with
draw lifeprolonging treatment but is presumptive evidence of the declar
ant’s desires concerningthe use,withholding, or withdrawal of such treat
ment and must be given great weight by the physician in determining the 
intent of the incompetentdeclarant. A declaration made under section 
23-06.4-03doesnotapply to emergency treatment performedin a 
prehospital situation. 

23-06.44s. Revocation of declaration. 
1. A declaration maybe revoked at any time andin any mannerby the 

declarant, provided the declarant in competent, including by: 
a. A rimed, dated writing;
b. physical cancellation or destruction of the declaration by the de

clarant or another in the declarant’s presence and at the declar
ant’sdirection; or 

c. An oral expression of intent to revoke. 
2. A revocation is effective upon communication to the attending phy

sician or other health care provider by the declarant or a witness to 
the revocation. 

-
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UNIFORM RIGHTS OF terminally ILL ACT 23-06.4-08 

3. The attending physician or other health care provider shall make 
the revocation a part of the declarant’s medical record. 

23-06.4-06. recording determination of terminal condition and 
declaration. Upon determining that the declarant is in a terminal condi
tion, the attending physician who known of a declaration shall record the 
determination and the term of the declaration in the declarant’s medical 
record. 

23-06.407. Management of qualified patients 
1. A qualified patient may make decisions regarding life-prolonging 

treatment as long as the patient is competent. 
2. This chapter does not affect the responsibility of the attending phy

sician or other health care provider to provide treatment for a pa
tient’s comfort care or alleviation of pain. 

3. This chapter does notaffect the responsibilityof the attending phy
sician or other health care provider to provide nutrition and 
hydration. Nutrition and hydration may be withheld &om a patient
with a terminal condition ifthe nutrition and hydration could notbe 
physically assimilated by the patient or would be physically harm
ful or unreasonably painful to the patient. 

4. Notwithstanding a declaration executed under this chapter, medical 
treatment must be provided to a pregnant patient with a terminal 
condition unless to a reasonable degreeof medical certainty ascer
tified on the patient’s medical chart by the attending physician and 
an obstetrician who has examined the patient, such medical treat
ment will not maintain the patient in such a way as to permit the 
continuing developmentand live birth of the unborn child orwill be 
physically harmful or unreasonably painful to the patient or will 
prolong severe pain that cannot be alleviated bymedication. 

23-08.4-08. Transferof patients An attending physician or other 
health cam provider who is unwilling to comply with this chapter shall 
take, an promptly practicable, all reaeonable atepa to transfer cars of the 
declarant to another physician or health care provider who is willing to 
comply with this chapter. 
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25-0844B. immunities 
1. In the absence of knowledge of the revocation of a declaration, 

person is not subject to civil or criminal liability or h i p l i n e  for, 
unprofessional conduct forcarrying out the declaration pursuant to 
the requirements of this chapter. 

2. A physician or other health care provider, whose actrions are a u k  
rized by this chapter, b not subject to criminal or civil liability or 
discipline for unprofessional conduct with to those action, 
unless done in a grossly negligent manner. 

23-08.4-10. Penalties 
1. An individual who willfully conceals, cancels, defaces, or obliterates 

the declaration of another without the declarant's consent or who 
falsifies or forgesa revocation of the declaration of another is guilty
of a clam A misdemeanor. 

2. An individual who falsifies or forges the declaration of another, or 
willfully conceals or withholds personal knowledge of a revocation 
as provided in d o n  23-06.4-05, is guilty of a class C felony. 

3. A person who requires or prohibitathe execution of a declaration o 
a condition for being health careservices isinsured for, or receiving, 
guilty of a class A midemeanor. 

4. A person who coerces or fraudulently induces another to execute a 
declaration under this chapter is guilty of a class C felony. 

5. The sanctions provided in this section do not displace any sanction 
applicable under other law. 

23-08.411. miscellaneous provisions 
1. Death resulting from the withholding orwithdrawal of life-prolong

ing treatment pursuantto a declaration and in accordance withthis 
chapter does not constitute, for any purpose, a suicide or homicide. 

2. 	The making of a declaration under section 23-06.4-03 d m  not affect 
in any manner the d e ,  procurement, or issuance of any policy of 
life insurance or annuity, nor d m  it affect, impair, or modify the 
terms of an existing policy of life insurance or annuity. A policy of 
life insurance or annuity b not legally impaired or invalidated in 
any manner by the withholding or withdrawal of life-prolonging 
treatment from an insured qualified patient, notwithstanding my 
term to the contrary. 

3. A person may not prohibit orrequire the execution of a declaration 
an a condition for being insured for, or receiving, health care aer
vices. 
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UNIFORM RIGHT3 OF TERMINALLY ILL ACT 23-06.4-14 

4. This chapter creates no presumption concerning the intention of an 
individual who has revoked or has not exemtad a declaration with 
respect to the use withholding, or withdrawal of life-prolonging 
treatment in the event of a termid condition. 

5. Thin chapter does not affect the right of a patient to make decisions 
regarding we of life-prolonging treatment, BO long as the patient is 
able to do BO,or impair or supersede any right or responsibility that 
a person has to effect the provision, withholding, or withdrawal of 
medical cars. 

6. This chapter d m  not require any physician or other health care 
provider to take any action contrary to reasonable medical stan
dards 

7. Declarations made under section 2346.443do not apply to emer
gency treatment performed in a prehospital situation. 

23-08.412. When health care provider may presume validity of 
declaration. In the absence of knowledge to the contrary, a physician or 
other health care provider may presume that a declaration complies with 
this chapter and is valid. 

23-08.4-13. Recognition of declaration executed in another 
date. A declaration executed in another state by a resident of that state in 
compliance with the law of that state or of this stab is validly executed for 
purposes of this chapter. 

23-4M.414. Effect of previous declaration. An instrument exe
cuted before July 10, 1989, which basically complies with the intent of 
subsection 1 of d o n  23-06.403, must be given effect pursuant to this 
chapter. A previously executed instrument that purports to comply with 
the intent of thio chapter b valid for five yeamfrom July 10, 1989, unless 
the declarant becomes incompetent within five yean after the execution of 
the declaration and remine incompetent at the timeof the determination 
of a terminal condition under section 23-06.4-04, in which case the declara
tion continues in effect. When the declaration expima, a new declaration 
runt be executed if the declarant wishes to make a written declaration 
under this chapter. 
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23-06.5-01 HEALTHANDSAFETY 

CHAPTER 23-06.6 


DURABLE POWER OF attorney FOR HEALTH CARE 


Seetion Section 

23-06.5-01. statement of purpose 23-06.5-10. freedom from influen-. 

23-06.5-02. definitions 23-06.5-11. reciprocity 

23-06.5-03. Scope and duration of authority. 2396.5-12. Immunity. 

23-06.5-01. restrictions on who can act M 23-06.5-1'3.guardianship authority - Con. 


agent acting declaration 
23-06.05. Execution and witnesses 2396.614. Liability for health care costs 
23-06.5-08. acceptance of appointment - 23-06.5-15. Validity of previously executed 

Withdrawal. durable powem of attorney.
23-06.547. Revoation. 23-06.5-16. use of statutory form. 
23-06.508. -on and disclosure ofmod- 23-06.5-17. statutory form of durable power

i d  information. of attorney.
23-06.5-09. Action by provider. 23-06.5-18. penalties 

!Z#-o8.M)1. Statement ofpurpose The purpose of this chapter is to 
enable adults to retain control over their own medical care during periods
of incapacity through the prior designationof an individual to make health 
care decisions on their behalf. This chapter does not condone,authorize, or 
approve mercy killing, or pennit an affirmative or deliberate act or omis
sion to end life, other than to allow the natural process of dying. 

2396.S-02. definitions In thischapter, unless the context otherwise 
requires: 

1. "Agent" means an adult to whom authority to make health care 
decisions is delegated under a durable power of attorney for health 
C a r e .  

2. 	"Attending physician" means the physician, selectedby or assigned 
to a patient, who has primary responsibility for the treatment and 
care of the patient. 

3. "Capacity to make health care decisions" means the ability to un
derstand and appreciate the nature and consequences of a health 
care decision, including the significant benefits and hamu of and 
reasonable alternatives to any propod health care 

4. "Durable power of attorney for health care" meam a document dele
gating to an agent the authority to make health caredecisions exe
cuted in accordance with the provisions of this chapter. 

5. "Health caredecision" meansconsent to,refusal to consent to,with
drawal of consent to,or request for any care, treatment, service, or 
procedure to maintain, diagnose, ortreat an individual's physicalor 
mental condition 
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